LANDLORD AND,. TENANT (IRELAND). 



RETURN to an Order of the Honourable The House of Commons, 
dated 6 July 1853 ;— -for, 

"COPY “ of the Paper on the Roman and Foreign Law considered with reference 
to the Relations of Landlord and Tenant in Ireland, communicated by the 
Secretary for Ireland to the Members of the Committee on the Irish Land 
Bills.” 



ROMAN and FOREIGN LAW considered with reference to the Relations of 
Landlord and Tenant in Ireland . 



t. 2, Dig., ed. 1735. 



I have been desired to consider whether the Roman Law contains any pro- object of tbc Paper, 
visions which it might be expedient to engraft upon the existing law which 
regulates the relations of Lardlord and Tenant in Ireland. 

After having carefully examined the text of those chapters of the Roman Law, 
in the Institutes, the Digest, and the Code, and the opinions of the comment. Cnjacu, ad tit. ia. 
best Commentators, which have any bearing upon the subject, it 
occurred to me that this investigation might be usefully extended Voei., ad Pandeetas, 1. A t. 3 . 
by an inquiry into the rales of foreign jurisprudence, and the 

enactments of foreign codes, upon the same question. Sav^y, Rechtd efl Besitzoa.s. 121-222. 

01 Puchta ’ s Pandektcn, ss. 175-0. 

The result of these inquiries, both into Roman and Foreign Law, «*• 

is stated in the following pages at more length, 1 rear, than the Rcchts, 4 , iis-548. 

practical advantage derivable from them may appear to warrant. 2, an. 

Nevertheless, an acquaintance with the manner in which the difficulties inherent 
in the nature of the tiling, have been dealt with in the ancient and modern juris- 
prudence of the greater part of Europe, may, perhaps, not improperly precede 
legislation upon the subject in Ireland. 

The Roman Law contemplated as a fact the almost universal existence of Roman Law. Ordi- 
a specific convention between the landlord and tenant, as the ordinary law which kndiorT and ten ant* 11 
governed the relations between them ; but where this did not exist, it recognised Domat,i, t. 4 , ss. c, e. 
a custom bv which the landlord advanced to the tenant, instru- “ mua nobis viucndum est si quu fund™ 
. ... , , . , „„ locaverit, qu» soleat, lnstrumenti nomine con- 

menti nomine , certain implements and structures, sucn as uarns duetori prmstare: qaeque non pnestet ei 
and tenements of the like kind, to assist in the proper cultivation 

of the soil. strumentum accipiat colouus, Prnctdns ait, 

id agl, ut Instrnmentum emptum babeat 

These instrumenta were sometimes estimated in the lease at coionus : sicnti floret, cnm quid mstimatum 
a certain price, and then they became the -property of the tenant. <l '° ’ 8 ‘ 

If the tenant made valuable improvements M increased 
•the revenue of the farm, or effected repairs on a scale beyond the Edificaverit, Tei insmueiit cum id non con- 
covenants o/his lease, and not required by the custom of the iMS.SSS.P 

place, he was entitled to a personal action against the landlord for -ib.s. 55 . 
compensation, either by reimbursement, or by diminution of rent. 

If, however, the lease of the tenant was terminated by an event which he might « impensas quas ad 
have foreseen, e. g., if it were a lease granted for five years by one who held only cr ^^ e ni ^atarit ha- 
a life interest, and who died before two years had expired, then the tenant could \m _ froctuum rations 
not demand compensation for the purchase of stores or cattle, or that class of — Cod. de Evictionc, 
expenses which he had laid out upon the farm, in the expectation, however rea- vm.44. m. 
sonable, of a longer tenancy. 

In the ordinary case of eviction, that is, of a purchaser being evicted from his Roman Law. Etictum. 
possession upon the ground that a third person was entitled to it, the purchaser 
had a right of action either against the vendor or the eyictor, as the case might 
be, in order to recover compensation for the meliorationes which during his 
possession he had effected ; — the compensation was according to the following 
rules: 
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2 ROMAN AND FOREIGN LAW CONSIDERED WITH REFERENCE 

If tlie tenant had derived profits from the meliorationes sufficient to cover the 
principal sum and interest of the money laid out upon them, no compensation 
was held to be due ; 

But if the profits fell short of this sum, lie was entitled to compensation for the 
remainder of the same ; 



Homan Law. 
Special Contracts. 



While, on the other hand, if the profits exceeded the costs of the meliorationes 
lie was entitled to this advantage. 

Out of this ordinary contract between landlord and tenant, there accrued to 
the tenant a right of personal action only against the landlord, if the former did 
not obtain the stipidated use and enjoyment of the land. 

The strict Civil Law of Ancient Rome afforded no further remedy ; and in 
denying to the injured person a real action, left him without remedy’ against 
a third person, between whom and himself no nexus of a contract subsisted. & 

But the equity administered by the Prater took a different view in certain cases 
of tiie rights of tenants, and in these cases clothed them with the rio-ht of a real 
action against all parties who obstructed them in the use and enjoyment of the 



These certain cases bear a remarkable analogy to the peculiar state of property 
either actually existing, or which is said to exist, in parts of Ireland, under the 
name of tenant right ; which is called in Serjeant Shee’s Bill, “ a right of con- 
tinued occupation. 5 ' & 

The cases which, under the ancient dominion of Rome, were so distiubuished 
from the ordinary contract of letting and Wring, wore the following : 

The contract whereby the possession of a buiUmg for ever, or for a long term of 
years, was coiivenanted for, while the property, nevertheless, remained in the 
owner ot the soil (superfetes) on which the building was erected. This was called 
JUS superjicianum. 

toSSS&m. X - T!lCi ’“ did not convey the property (propriety) to the 

.rut™,®- * a? Y * ° f Use and “joyment 

eondnotij sow positsc sunt, quarum propriety 1 ^ 8u jructus ) , i t belonged to that well-known class of rights ill the 

AiSiSfSSfi 1 ejus cnjus T man ]^ Whi . Cl , 1 T e J e l )0rti0ns of the rights of property, but 

The Engiiaa law term dlMH of rio-ht- ST dlst .f f mshed from the property itself. It resembled the 
gi m Mitue °t n f hts 0811(3(1 which conferred a jus in re; hut the essential 

idea of attribute of property, the animus tlomini, was wanting. 

Moreover, usufructuary rights could only be exercised over the building itself 
and not over the sod. But the right of alienating, by sale or motl aTa lift and 
the rights of inheritance, attached to this usufructuary possession. ° c ’ 6 

££?£. „i 2 ’, Th - ra T Mother more i">l»«ant and extraordinary species of contract 

St ,. a. ftSte* 4“' occupation and possession, by private individuals,’ 
*”■ ■*.«• of AJKSrSff f ■ h n S wa 'S^ru), and which after the time 

]eavmg tbe H? of a. origin in the jus 

hafi,ra\raZ"anld "ho the name, of this contract 

except England. 6 Jum l ,rudence of almost every European country, 



*’ Emphyteusis enim vel ipsam rem in em- r. • , , 

difficulty rf r^btet < te V mTTi“ fflt, , stafin8 ' the ubm f 

re t-diiatilulum. Si tanquam contraf tug con- , , SUOjeCt, that tllC Roman lawyers Were QTPatlv 

wderetur, commode deicribi potest, quod sit Perplexed Ulldci' wliat head 01’ CatepWV of imne.™ J . ^ 

contra, to- juris gentium, boM fldsl nomi- tllis eXffntiftnil f T- , g } Ol jurisprudence tOplaCe 

natus, consensu constans, quo pricdinra alien! . exceptional COlltraCt of Emphyteusis, which had PT0WI1 UP 
fruenduiii caceditur in perpetuam, out ad OUt of tlie necessities of tlie State as m .ol, . , A 1 

tewpu* m» «W,c« OT> sub lege mtliorationig, w ],: ] i f] . . * . old f e » ^ mucil M its predecessor, 

et prai-stutiM-b annul canonfe.”— Voet., 1 . vi, W,UUi ICidltU to tlie agri VCdlgaleS. 

eessor agrium udfjliZ prepriemr.™" 4611 " ““ ** * P 05 ' 

But 
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TO THE RELATIONS OF LANDLORD AND TENANT, IRELAND. 3 

But it was ruled, as English lawyers say, that he was not proprietor , though 
lie was entitled to the same right of action as a proprietor. 

The same difficulty as to proper classification adhered to the new contract of 
Emphyteusis. 

This contract appeared, on the face of it, to be one of letting or hiring 
( ' conduct io ). 

But then the lessee ( locator ) had many rights of a landlord ; he was quasi 
dominus. 



Therefore, it was plausibly contended that Emphy- j us mphyteuticarium „equo conductions, nequc alienation* 
teusis belonged to contracts of buying and sellino- essetitulis adjiclcndum, sed lioc jus tertlum ease constituimib, all 
, .. , ... , , . * .. °, . .0 utri usque niemoratorum contractuum societate sen similitudiue 

{emptio ventlltio), and tile nature of the contract separatum, conceptionem item definitloiiemqiiehuberepropriutn, et 
continued to be a subiect of dispute among the i“ atum esae validuroqite contractual, in quo cuncta, quns inter 
, , -1 , 1 -n • rr 1 , . utrasque contrahcntium partes super omnibus, vel etiam fortuitls 

lawyers, until the Emperor Zeno solved the dim- casibus, pactionibua, scrlptura intervcnn-nte habltls, placueriat, 
culty, by promulging a Constitution which declared 

that the contract of Emphyteusis neither alienated tonun, non fuerint conventione eouceptu, si ipiidein tanta eiuerserit 
the estate so as to transfer by sale the dominion to “It^fahat httSm! bocMnemphyteudrado!" cidnaiif'^uum 
the Emphyteuta, nor was a contract of letting and peruansit, sed rei domino, qui, quod facilitate ins' rueiiat, etiam 
1 • (■ ,1 C tl T? it* ° (• nullo intoreedoute contractu habitants fuerat. imniitctui'. Sin 

luring for the position of tile Emphyteuta was far vcro partieulare vel aliud leve contuwit daninmn’ ex quo n JU 

superior to that of a tenant- — but that it was a tertium 'P sn roi pemtus ltodutur substantia, W empliy teuticarius suis par- 
• i **• • i • tt c tl&os non dabitet adseribendum.” — Code iv, GG. 

quid, a contract sui generis ; and, as m the case of 
the j us superfidarium, the property, and the usufruct 

were carefully severed ; for to preserve the former to Tlie P" t ° , *. J , aw c0 , nsMera ita * a droit reel ; the Sicilian as a 

contract . — Vide post. 

the owner was always a cardtual principle of Roman „ TO ^, lta 

jurisprudence. sessioncm dicemus, ncc jubendum possidere (nee enini dominium 

cape re possidendo potest), sed deceracniliim, ut eodem jure sit, 

The jus emp/iuteuticmn was originally confined to ^“ of '> re C , '^"L n ° ncave . ra V.P ost, i llQdllecretlimvi;oti s aliactione 

, n . , , i t ti t .• o ■. i uti potent. Sed in vectigali prmdio, si municipes non caverint, 

pilDilC lands \ but the application ol It was subse- dicendum est, dominium per longum temp a; acqniri." Dig. 

quently extended, first, to private lands, tlien to XIX,X - ,0 > ss - 2G > 27 - 
private lands including buildings thereon, and at aov. vii, c . 3, s. 2. 
last to buildings without land. Kor- CX3t ’ c> lj fi - 3l 

The contract of Emphyteusis might be created by written agreement, or by 
unwritten consent ; of which, long use on the side of the tenant, and long suffer- 
ance on the part of the landlord, might be the proof. 

The contract might always be varied by the written agreement of the parties ; 
but unless it were so varied, the law interpreted it in the following maimer : 



First, as to the obligations of the Emphyteuta : 



1. They were the payment of a yearly quit-rent, called vectigal,* canon, 
or pensio, to the owner. 

2. Payment of the public taxes ( apocha ). 

3. An ecclesiastical emphyteuta was under the further necessity of improv- 
ing the property. 

If the emphyteuta neglected to pay the quit-rent or the taxes for three years, 
continuously, the owner had a right of entry, and could deprive, without compen- 
sation, the lessee of his emphyteusis. 



* “ Nee differre vi- 

detur fund U3 vectigal is 

et empliyteutlearius, 
nisi quod frequontios 
municipia iu emphy- 
teusin eoncedentia vee- 
tigal dicantur perci- 
pere; quod, si privati 
pro omphytensi acoi- 
pian\, canon appella- 
tor.” — Voet ad fand. 
l.vi.t. 3 . 



The privileges of the Emphyteuta were : 

1. That his quasi property was inheritable by his lawful successors. 

2. That he might dispose of it by testament. 

3. That he had full power of alienating by gift, sale, mortgage, or other- 
wise, his emphyteutical rights. 

But then he could not abaudon his emphyteusis to the detriment of the owner ; 
he was hound to take care that a successor was placed in his stead, and tied by 
his engagements. 

He could not sell the improvements ( meliorationes ) which he had effected iu the 
emphyteusis, without offering the pre-emption to the owner. 

If the owner did not avail himself of his privilege within two months, he was 
compelled to accept the new emphyteuta ; from whom, however, he was entitled 
726. to 
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to a fine not exceeding in amount the fiftieth part of the purchase-money, which 
Vi depost. in the Middle Ages acquired the name of “ Laudemium,” a name which is still 

retained in the modern law of Prussia. 

The rights of the Landlord were : 

1 . The right of pre-emption. 

2. The right of preventing the dereliction of his land. 

3. The right to a continuance of the contract, although part of the subject- 
matter had perished, accidentally or otherwise, — unless the whole of it was 
lost, when the tenant was released from his obligations. 

The severity of this last provision was mitigated in the European codes, which 
were founded upon the Roman law. 

The landlord had, moreover, the right of ousting the tenant (jus privandi ) * 
but only in the following instances : J ’ 

4. If the tenant sold his emphyteusis without previous notice to him. 

5. If he concealed the price, so as to lower the fine of the incoming tenant. 

6. If he neglected, for three years, to pay the quit-rent (canon) or the 
public taxes (apocha). 

7. If the tenant died without will or heirs, the emphyteusis reverted to the 
landlord. 



It is remarkable that the landlord, according to the contract of the civil emphy- 
teusis, had not the power of ousting the tenant on account of the property having 
been delenorated by him. But in the contract of the ecclesiastical emphyteusis 
(tor the establishment of which a written agreement was necessary), the lapse of 
two years, without payment hy the tenant, entitled the landlord to enter and take 
possession Moreover, the law required tile tenant to keep the laud in good order, 
and held him to be depnvable for deteriorating it. Lastly, the ecclesiastical con- 
tract of emphyteusis might be for a term of years, and' was not necessarily in 
perpetuity. J 

The law seems to have contemplated, as the ordinary result of this state of 
things, that payment of the quit-rent (canon) and the public taxes would gene- 
!“ n v, reach 311 amount rendering the bare contract for the rent of the land, in the 
the landleri'cSlr “ Me IlCratiTe t0the tena “ 4 i em phyteuta) as to 

The advantage, therefore, which was to accrue to the empliyteuta was, generally 
speaking, the opportunity of a beneficial employment of labour S 

JS® d “ T< ^ from , 4116 effected by this labour in the 

property , not from the natural produce of the land. J 

ffleKwS 6 a™ “®. ide J ed , the sale » f the emphyteusis as the sale of the 
time wit Tt, 1 \ pI ° 4 bably i or the laud in the condition in which it was at the 
purchaser! * q,llt ‘ rent was first a rranged, the emphyteuta would have found no 

This was not the case with the ecclesiastical emphyteusis. The Church was 

the"? ’ tf fr ° m man ?- P ? iLe l ? xes ' but her authorities fid not take advantage of 
he fact to require a higher quit-rent (canon) from their tenants ; on the contrary, 

th oH'^-7 ^ a 'J ,Mt ? d "P™ a fairer and ™re equitable basis thm 

he land ! ^yteuBS) but they insisted on the tenant's obligation to keep 
leu, good condition, and upon the deterioration of the property being a 

legal ground for his removal, and upon the landlord's right of entry and posses- 
sion after the lapse of two instead of three years, without payment oPthe quit-rent. 

of I eZIv'?r ee< I, t0 1 ? 0nSi . der w , hetha V“ d ^ 4 b what modifications, the contract 
perTnationr 4K “ s P la " t e d mto the municipal jurisprudence of Euro- 

0thOT ^ » f 4 '“ ™ 

Neither 
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Neither the name, nor any provision directly relating: to the Merlin - Repertoire de Jurisprudence, v., 

... . . « , . ,1 • j 1 J ~ p.230. Emphyteose. 

tiling, IS to be found in this code. By a decree of the Cour de Cassation, 26 th 

June 1822. 

But it seems to be settled law, that the emphyteutical contract is iMd. 
recognised as part of the common law of France, and as retaining 

the peculiar character assigned to it by the Roman Law, and as introduction to Dutch Jurispru- 

being distinct from the ordinary contracts of both sale and lease. pp?224, r 358. atcd ly H€rbett (1845 )’ 

The contract of emphyteusis is by name the subject of a chapter in the Dutch 
and Neapolitan codes, and, in substance, it is found in a chapter of the Prussian 
code. 



The Dutch code provides, in conformity with its ancient jurisprudence, that the Foreign Law. 
empliyteuta shall exercise all the rights of property except that of deteriorating the ° an ' 
soil. He may not make a stone-quarry, or extract clay for pottery, or do acts 
ejusdem generis. It gives him also the power of taking away, provided he left the 
land in good plight at the expiration of his lease, all buildings and plantations 
made by him which were not the subject of stipulation in his contract ; conceding, 
on the other hand, to the proprietor, a power of retaining these metiorationes for 
arrears of rent. 



It provided, however, that it should not be in the power of the empliyteuta to 
compel the proprietor to pay the value of any meliorations, either of buildings or 
plantations, at the expiration of the lease ; though it empowered him at that time 
to bring a personal action against the emphyteuta for the deterioration of the soil ; 
and on this ground also, where the deterioration was palpable and extensive (j>oiir 
cause de degradation notable de Vimmeuble. * * St. Joseph. p.U5. 



The code of the Two Sicilies']' follows more closely upon the track of the Roman Two ficnieT 
law. It especially provides that the emphyteuta, at the expiration of his term, shall t codedes Deux Sidles, 
be entitled to demand compensation for every kind of melioration effected by him ; Viem ii t^osc 
and that in estimating the value of these meliorations, regard shall be had to the S s. io 84 , P io 9 o,i 703 . 
difference between the actual disbursements and the extreme value, especially when 
the contract expires through the fault of the empliyteuta. If, however, the con- 
tract cease by the expiration of the term, the emphyteuta shall be entitled to the 
highest value which the meliorationes would fetch at the close of the term. 

According to this law, when the emphyteusis is perpetual, the rent can never be 
raised. 



The emphyteuta may mortgage, hut not impose a servitude (which the Dutch 
law permits) upon the estate. 

The Sardinian code is modelled on the French code, and is silent on the subject Foreign Law. 
of emphyteusis ; probably (as is the case in France) retaining it as a part of the ar uia ' 
common law. 

In the Prussian code the peculiar contract of emphyteusis does not appear by Foreign Law. 



But the substantial existence of emphyteusis in the Prussian code is attested by 
the introduction of a contract (erbzinsgut) for the usufruct of uncultivated land 
(nutzbare eigenthum ) ; which stipulated that a rent, under the title of canon , should 
be paid as a recognition that the supreme ( dominium supremitm eminens ) was in 
other hands {ober cigenlhum), and accompanied by a fine called ( laudemium ), or 
a change of usufructuary tenants. 

Neglected and bad cultivation by the tenant terminated the contract, and the 
landlord had a lien upon the whole property of the tenant, wheresoever situate, 
for arrears of rent and damage. 

As to meliorationes, unless they had been effected with the sanction of the written 
consent of the proprietor, he was not compellable to pay compensation for them. 



AUgeineines Lnnds- 
reeht fur die Preus- 
fiiseken Staaten (Berlin, 
1835). (11.255,332.) 
Von Efbzinsgiitern, 

1 Tbeil, 18 tit. 2 Ab- 
ecboitt, 083, 4, 5, 6, 7, 
8, n. s. w. 

Von Niessbraucbe 
(ib. 332, 8), 1 Tbeil, 

21 tit. 124, n. s. w. 



The tenant may take them away, hut he must leave the land in good plight, v 0 n Nicsabrauchc, 
and so far unaffected by their removal. i Abachnat, e 'i87%2(L 

The duration of time does not seem to be a material ingredient in this contract, 
but there is another in the Prussian code ( erbpacht ), which, in von aer Erbpacht. 
respect to duration of time, approaches nearer to the character of thc F ^ n c £ te ‘ is the proprie,or 5 tErbpachitr, 

1,500-1, 

... , this the 

Eniphyteotique, but the Index to the 
AUgeraeines Landsreclit says, “ Emphyteuta 



the emphyteusis ; hut it is a right of perpetual usufruct for a man mituz, Manaei des Consuls, tit. i. 
and his heirs, on the condition of paying a certain fixed rent, £, ^ 
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0 ROMAN AND FOREIGN LAW CONSIDERED WITH REFERENCE 

This contract may be perpetual, or for a certain number of generations. Here 
the tenant appears to have the same rights and obligations as the usufmctuarv 
already mentioned. J 

roidan Law, in.Ha, The Austrian code recognizes the two kinds of tenancies contained in the 

Prussian code. 

i iche Gesetziueii^fUr AVitli respect to meliorationes, it provided that when the supreme proprietor 
SWSrSfci. ^nthumer) resumed the land of which the tenant had enjoyed the usufruct 
der cEsteneichisdien C oiutzungsei^cntnumei), when the usufructus and the dominium supremum became 
«° 3 a 3 fA ] 7 Tkeil > united that the usufructuary tenant or his heirs were entitled to compensation for 
' meliorationes upon the same scale as any other bondjide possessor. 

f ° r ^ P ossessor could claim possession, were 

1. Those which were necessary for the preservation of the substance of the 
issession. 



English Law. 



2 . Those which increased improvements already existing. 

. Fot both of the f he was entitled to compensation, estimated at the value of the 
improvements at the time of his eviction, unless that value should happen to ex- 
ceed the actual outlay. 1 1 

3. Those which enhanced the beauty of the possession, and were of an 
ornamental kind. 

For this he was only entitled to a compensation estimated at the actual increase 
of value thereby imparted to the property. 

Blit he had. the privilege of removing these meliorationes, provided he left the 
property uninjured thereby, and In good plight. 1 



The English law, till a very recent period, differed from the laws of all other coun- 
taes in its doctrine respecting the rights of the agricultural tenant. While it allowed 

whe^XV JZZ fa ‘r - P , UtUP the oft™* or manufaZe, 

d Sa fmSmito tod material injury to the estate, i t 

uemed a similai right to the agricultural tenant with respect to fixtures erected for 
the purposes of husiandry, and to such an extent was this doctrinTpuXd that 
i was at last actually determined that a tenant, who, at hi o™ 
the convenient occupation of his farm, had erected a beast-house T tert 

»nJlf a i >rep ° Ste to ,I s, s i ateof *e law was amended missl f!4 & !5 Vic c 05 J 

r^x^XofX to tx 

lord clait to sL them. ’ “ 4 ™ rem0TaU<i by him, unless the land- 

trad thl ™r‘ bg e* he rightS X ob % at ™ of parties to the con- 

£ ;£T3, a L£f5 g ‘““X ,he Cl0se of the «»tract of tenancy, 
very rague Si ^ V -age in^a 

Jibuti eigtESd! 517 ’ “* ° nly in dm0St district, hut often in one 

terSre^^eXt rfGowZ^ ” lmds ' wM i is de- 

ing the crop, are entitled to emblments te-T “ d SeTCI " 

o£r te S rf a£t£Xl^ 

lie deSce£tXSowing leading ' pri 3 ££on SbX H”,™?’ j 1 think j 
obligations of landlord and tenant : P P P 1 teub J ect of lue ri g hts and 



Ellenborough). 

3 East's Reports, 



Woodfall on Landlord 
and Tenant, p. 470. 



Results of the fore- 
going inquiry. 



1 . That 
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TO THE RELATIONS OF LANDLORD AND TENANT, IRELAND. 

1 . That, as a general rule, the tenant is entitled to compensation for substan- 
tial improvements bond fide effected by him on the landlord's estate. 

2. That lie may remove, at the expiration of his lease, improvements which 
the landlord declines to purchase, provided he leave the estate in as good a 
plight as before their removal. 

3. That the value of the improvements is never to be estimated at a larger 
amount than the actual outlay itself. 

4. That the tenant forfeits his title to compensation by omitting to pay his 
rent — 

5. Or, by deteriorating the estate. 

6. That the tenant is not entitled to extract a peculiar kind of profit from 
the estate not contemplated by the contract, such as making amine, or digging 
clay, for purposes of pottery, &c. 

7. That by the particular contract of emphyteusis the use and enjoyment “in perpetuum Bat 
may be perpetually, or for a long period, severed from the property, so as 

to be alienable by the tenant and inheritable by his heirs ; such tenancy 
being determinable only on the failure of the tenant to fulfil the expressed or 
implied obligations of his contract. 

_ 8. That the existence of this particular contract may be presumed from 
circumstances and long usage. 

9. That the landlord had always the right of pre-emption of the tenant’s 
improvements. 

10 . That he was entitled to a fine on the change of tenants, or on the sale 
of the tenant’s improvements. 

11. That, as a general rule, subject in some cases to modification, the 
landlord was entitled to his rent, whatever might happen ; provided that the 
subject-matter of the estate had not wholly perished. 

12 . Lastly, that in no case, either under the general or emphyteutical 
contract, did the tenant acquire a property in the estate itself, but in the 
improvements as distinguished from the property. 

The common object of the Bills of Mr. Napier and Mr. Serjeant Shee is to Eemarks on’ the Dills 
promote an improved system of agriculture by securing compensation to the Me&JZfshS 
immediate authors of that improvement. 

It is no part of my duty to point out that some of the provisions of Mr. Serjeant 
Shee’s Bill are of so objectionable a character as to deserve the epithet, revolu- 
tionary. 

Apart from the consideration of these provisions, I think his Bill will be found 
to be more deeply imbued with the principles of this foreign jurisprudence than 
the Bill proposed by Mr. Napier, though in both there is a departure from the 
strict English law,— a departure which of course depends for its justification upon 
the anomalous condition of property in Ireland. 

But neither of these measures proposes to confer the hereditary usufruct of the 
civil law upon the tenant ; for even Mr. Serjeant Sliee’s Bill, though it speaks 
(Preamble) “ of a right of continued occupation ” on the part of the tenant (sub- 
ject to the payment of rent), not perhaps very consistently with “ an unrestrained 
power of eviction’ upon the part of the landlord, proposes to recognise only the 
improvements as the property of the tenant (s. 1), and to give only fourteen years 
as the continued right of occupation (s. 8). 

It seems to be considered, by the instructions given to me, that the provisions 
in Mr. Napier’s Bill as to improvements which are not of the character of fixtures, 
are expedient, and may be adopted by the Government. 

With respect to improvements of the nature of fixtures, both Bills proceed on 
the hypothesis that uncertainty of possession is of itself an obstacle, arid that, 
coupled with uncertainty as to compensation, it becomes an absolute bar to such 
improvement. 

7 2 b- C Certainty 
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Sec. 33, Mr. Napier’s 
Bill ; sees. 8, », -Mr. 
Ssrjeant Sliee’s Bill. 



Concluding retnark*. 



S ROMAN AND FOREIGN LAW; LANDLORD AND TENANT, &c. 
Certainty of compensation is to be procured — 
landlord C ° ntimied occll P at * on for a certain period against the will of the 

2. By compensation other than that of a right of continued occupation. 

very objectionable in principle, inasmuch as it L 
tmio transfer the right of property m the soil itself from the proprietor to (ha 

The latter, confining the property to the improvements, is not open to this 
objection, while it might surely be so carried into effect as to secure that cert d o 
of compensation winch is to operate as the incentive to improvements. 7 

This compensation might, I would humbly suggest consist in tin, #„u ■ 

{—, some of win! are to he found m'the fhe“™f 

0 uflaj? mpensati0u by m<meJ P a y ment ; the 'Wine not to exceed the original 

2 Power to sell and bequeath improvements (which might be also inherit 
able), subject to the pre-emption of the landlord. ent 

3. Power to remove fixtures. 

4. Compensation for this class of improvements to be always demandable 

a * the -> 0®-* 

autI “ impiwitot 
deteri ° mi0 “ S be ***** - a -WTto the claim 

mm-msm 

J3e, 1*7 character were one easily 
with the power of giving costs it. should wep ? cllea P and expeditious, 

borrowing something from both’ the Bills and ° iat !i ? cllei J e mi g ilt he devised, 

Foreign law, ITo Zla 7 T 7““ “ d 

the sacred rights of property. case of Ireland, without injury to 

gre^dS itTfX’S ? tlK BiUs 1 >-3' trans- 

as well as to report on the Roman law. ° ^ 1 WaS deaied t0 look at them ’ 



Doctors Commons, 16 February 1853 . 



■Robert Phillimore. 
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